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During the 140 days of the Texas Legislative Session, thousands of bills are
considered by our legislators. This Session, over 7,000 bills have been filed, a
1000 more that usual. If this Session is like those of the recent past, about 1500
of those bills will become new laws by the time the Session adjourns sine die on
Monday, June 1, 2009. But then, there’s not usual about this Session.

On any given day, in any given Session, our elected representatives are
considering laws ranging from programs as diverse as eradicating boll weevils,
fines for fishing with illegal trot lines, stop light cameras, school finance, child
custody, capital punishment, car inspections, barber licensing, sales tax and the
budget for the State of Texas. They hold committee hearings, chair committees,
and meet as a body. They pass resolutions, confirm gubernatorial appointments,
and host the visiting 4-H Clubs, PTA’'s, and constituent groups, take an
occasional turn at the Speaker's Dias, and solve constituent problems with a
myriad of state agencies.

For most, legislation is their “second job,” as they are farmers, ranchers,
teachers, doctors, salesmen, lawyers (lots of lawyers), accountants, airline pilots
and engineers. Only a handful of them have any direct experience at all in
construction matters.

The process, like making sausage, is one that some may not want to watch. But,
if you do...and many of those 1500 or so bills will have a direct impact on your
practice and your clients’ business...and on how fast you drive, your taxes, the
fines you pay, the liberties you enjoy, etc....then, you and your clients should
follow the progress of the Legislature.

Until a few years ago, only lobbyists who subscribed to expensive legislative
reporting services were able to track legislation effectively and on a timely basis.
Today, however, an incredible amount of information is available free of charge
to anyone with access to the Internet.

One of the most useful sources on the Internet is the Texas Legislature’s Web
Site, also known as Texas Legislature ONLINE, which can be found at
www.capitol.state.tx.us. From this page, you can go into "Legislative Reports"
or "Search Bills" and obtain lists of bills by number, filing date, author, subject,
and keyword.

From these lists you can obtain and download the actual copies of the legislation,
together with each bill's history (where the bill is located in the Legislative
process) and official Bill Analysis (the explanation of the bill prepared by the
House Bill Analysis Office or the Senate Research Center). You can also obtain
information such as House Calendars (schedules for action on the House floor)
and Senate Intent Lists (those bills which are eligible for consideration and which
may be brought up for debate on the Senate floor on a given day), as well as
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House and Senate Committee schedules. Useful information about Senators
and House members is available as well.

The lists of bills by subject matter are often a good place to start in trying to
locate legislation. Occasionally, a bill is miscategorized or is omitted from a
relevant list. In most cases, however, the subject matter lists provide an accurate
list of legislation pending within a given broad area of law.

The public access information available on the Internet is generally reliable. The
information may not be as timely as the subscription services used by lobbyists,
trade associations and other special interest groups. For example, the public
access sources may take one or two days to post information about Committee
action -- particularly in the last few weeks of the Legislative Session when things
become rather hectic. The public access sites on the Internet provide most of
the information an interested construction lawyer will need to locate, review, and
monitor proposed legislation affecting the construction industry.

Pending Bills

It is difficult to know where to start and stop when listing bills that are “significant”
to any particular industry. Certainly, the State’s budget and its spending on
capital improvements have a tremendous impact on the construction industry.
There are the myriad of bills that have been filed and have no chance of passing.
So, picking those on which to report is much like the task of a restaurant critic
trying to name the “best” Mexican restaurants in Austin. You will leave some
out...and some will cease to exist before you go to print. Due to the House
Speaker’'s election, things got off to a slow start this Session. By the time this
paper is copied and presented, some will be destined for demise.
Accordingly...PLEASE REMEMBER THAT THE SESSION DOES NOT
ADJOURN UNTIL JUNE 1, 2009. EVERYTHING IN THAT SUMMARY COULD
HAVE, AND WILL LIKELY HAVE, CHANGED BY THEN. PLEASE GO TO
WWW.CAPITOL.STATE.TX.US TO CHECK THE STATUS OF THESE BILLS
BEFORE ASSUMING THAT ANY HAVE BECOME, OR MIGHT BECOME,
LAW.
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By: Duncan S.B. No. 555

A BILL TO BE ENTITLED
AN ACT
relating to indemnification provisions in construction,céntracts.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. The Civil Practice and Remedies Code is amended
by adding Title 10 to read as follows:
TITLE 10. ADDITIONAL MISCELLANEQOUS PROVISIONS

CHAPTER 502. INDEMNITY PROVISIONS IN CONSTRUCTION CONTRACTS

Sec. 502.001. DEFINITIONS. In this chapter:

(1) "Claim” includes a loss ox liability for a claim,

damage, expense, or governmentally imposed fine, penalty,

administrative action, or othex action.

(2) "Construction contract" means a contract,

subcontract, or agreement or a performance bond assuring the

performance of any of the foregoing, entered into or made by an

owner, contractor, construction managexr, subcontractor, supplier,

material or equipment lessox, for the construction, alteration,

renovation, remodeling, repalir, or maintenance of, or for the

furnishing of material or equipment for, a building, structure,

appurtenance, or other improvement to or on public or private real

property, including moving, demolition, and excavation connected

with the real property. The term includes an agreement to which a

contractor and an owner's lender are parties regarding an

assignment of the construction contract or other modifications to

the construction contract.
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(3) "Indemnitor" means a party to a construction

contract that is required to provide indemnification or additional

insured status to anothexr party to the construction contract or to a

third party.
Sec. 502.002. PERMISSIBLE CONTRACT PROVISION. Parties may

agree in a construction contract upon an indemnity or additional

insured provision that is not prohibited by this chapter.

Sec. 502.003. AGREEMENT VOID AND UNENFORCEABLE.

(a) Except as provided by Section 502.004, a provision in a

construction contract, or in an agreement collateral to or

affecting a construction contract, is void and unenforceable as

against public policy if it requires an indemnitor to indemnify,

hold harmless, or defend another party to the construction contract

or a third party against a claim to the extent that the claim is

caused by the negligence or fault, breach or violation of a statute,

ordinance, governmental regulation, standard, or rule, or breach of

contract of the indemnitee, its agent or employee, or any third

party under the control or supervision of the indemnitee, other

than the indemnitor or its agent, employee, or subcontractor of any

tier.

Sec. 502.004. EXCEPTION FOR EMPLOYEE CLAIM. Section

502.003 does not apply to a provision in a construction contract

that requires a person to indemnify, hold harmless, oxr defend

another party to the construction contract or a third party against

a claim for the bodily injury or death of an employee of the

indemnitor, its agent, or its subcontractor of any tier.

Sec. 502.005. UNENFORCEABLE ADDITIONAL INSURANCE
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PROVISION. A provision in a construction contract that regquires

the purchase of additional insured coverage, or any coverage

endorsement or provision within an insurance policy providing

additional insured coverage, is void and unenforceable to the

extent that it requires or provides coverage, the scope of which is

prohibited under this chapter for an agreement to indemnify, hold

harmless, or defend.

Sec. 502.006. EXCLUSIONS. Thisg chapter does not affect:

(1) an insurance policy, including a policy issued

under an owner-controlled or owner-sponsored consolidated

insurance program or a contractor-controlled ox

contractor-sponsored consolidated insurance program, except a

policy undexr Sections 502.003 and 502,005;

(2) a cause of action for breach of contract or

warranty that exists independently of an indemnity obligation;

(3) a provision in a construction contract that

requires the indemnitor to purchase or maintain insurance covering

the acts or omissions of the indemnitor;

(4) indemnity provisions contained in loan and

financing documents, other than construction contracts to which the

contractor and ownexr's lender are parties as provided under Section

502.001(2);

(5) general agreements of indemnity required by

sureties as a condition of execution of bonds for construction

contracts;

(6) the benefits and protections under the workers'

compensation laws of this state;
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(7) the benefits or protections under the governmental

immunity laws of this state; or

(8) agreements subject to the provisions of Chaptex

127.

Sec. 502.007. LIABILITY INSURANCE. This chapter does not

otherwise affect a construction contract provision that requires a

party to the contract to purchase:

(1) owners and contractors protective liability

insurance;

(2) zrailrxoad protective liability insurance;

(3) contractors all-risk insurance; or

(4) builders all-risk insurance.

Sec. 502.008. PROHIBITION OF WAIVER. The provisions of

this chapter may not be waived by contract or otherwise. Any

purported waiver is void and unenforceable.

Sec. 502.009. APPLICABILITY OF TEXAS LAW. Under this

chapter, the law of this state, exclusive of this state's

choice-of-law zrules that would apply the laws of another

Jurisdiction, shall apply to every construction contract agreement

affecting improvements to real property within the State of Texas.

SECTION 2. Section 2252.902, Government Code, is repealed.

SECTION 3. The changes in law made by this Act apply only to
an original construction contract with an owner of an improvement
or contemplated improvement that is entered into on or after the
effective date of this Act. If an original construction contract
with an owner of an improvement or contemplated improvement is

entered into on or aftexr the effective date of this Act, the changes
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in law made by this Act apply to a related subcontract, purchase
order contract, personal property lease agreement, and insurance
policy. If an original construction contract with an owner of an
improvement or contemplated improvement is entered into before the
effective date of this Act, that original construction contract and
a related subcontract, purchase order contract, personal property
lease agreement, and insurance policy are governed by the law in
effect immediately before the effective date of this Act, and that
law is continued in effect for that purpose.

SECTION 4. This Act takes effect September 1, 2009.




